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{Clais against Small Business Administration for Excess Cosats of
Raprocuremert). E-18%427. September 21, 1977. 12 pp.

Decision re: Soil Conservation Service; Small Business
Adainistration; by Robert P. Keller, Acting Comptroller General.

Isnue Area: Federrl Procurement of Gecods and Services (1900).

Contact: Office of the General Covnsel: Procurement Law I.

Budget Function: General Government: Other General Government
{B0€) .

Authority: 3mall Fusiness Act, sec. '8(a) (15 U.S.C. 637(&)).
niller Act (80 V.S.C. 270a et .sed.). Economy Act, sec. ‘601
(31 0.5.C. 686). P.P.R. 1-1.713-8(g) (1). B-176981 (1972,
E- 183695 (197%) . BE-150529 (1963). 47 Comp. Gen. 1. 30 Cuup.
Gan. 295. 33 Comp. Gen. 565. 52 Ccmp. Gen. 964, 56 Coap.
Gen. 380. S and P Contractors, Inc. v. United States, 806

n.s. 1 (1572).

Reconsideration vas requested of a decision in
connection wvith a claim by ¢Le Soil Conservatlon Service agalnst
the Smal)l Business 2dm.nistration (SBA) for excesz ccats of
reprocuxement following & contract terminated for default. The
decision vas affirmed that a contract was in existence between
the agencles. In spite of a pending appeal, the merits of the
clais were considered since rno material facts were disputed and
the contractor, SBA, reguested a decision. SBA was not found to
be liable for excéss reprocurément costz aince it had met its
contract okligaticons. (BTW)
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FILE: B-185427 JATE: geptember 21, 1977

MATTER OF: g441 Conservation Sesvice and Small Business
Aduinigcration Contract Ne. AGl8scs-00100

DIGEET:

1. On rocoultdcratian, decision 1s:affirmed that "section 8(a)"
comtract came into existence b-twcen Soil Conservation
dexvice and S5mall Business Aivinistiation (comtractor).
Performance of contract work by SBA subcomtractor was not
cond{tion ptocodcnt to existencz of contract, nor is ther=
any indication that. formction of coutract was conditionad
on furnishing of prthtllncn and payment of bonds.

2, Though' contractor'u appeal’zs pending be!or- Doplttnent of
l;ri.ultura Board of Coutrac: Appedls, merits of ' claim involv-
ing ercess costs of raprocurement ars considered by GAO in
circrmstances vhere no material facts are disputed and where
contractor (Small Busines. Administration--xsarded contract
pursuant to section 87a) of 'smull Business Act) requests
GAO to decide claim.

3. Mo bssis 1- ssen to conclude’ that Snnll Buuinell Adminigtra-
tiou is 1iabdle for’ . Axcess ?-prOcurencnt costs following
tlrlinltion for defnult ‘of construction ‘contract awarded to
8BA purauant to section’ 8(;) of Small Businaess Act, since SBA
»e ob.igation under ronrtact to award subcontrac: for,perform-
ance of work to eligible ‘small businese concarn, con:rlct
does not ‘indicate SBA’ guaxan:eed aa:iafnctory performance
by eubcontractor, total relponuibility for subcontract
adatni{stration was in hands ‘of procuring agency, not SBA,
and contract did not estabiish or reasonably imply obliga—
tion on SEA's part ro provide replncenent subcontractor,

This dacialon concernsga claim by the Soil Conaervation Service
(scs), U.S. Depar:ment of Agrlculture (USDA), for excess costs of
r.ptorurcnent ($4,651) following the terminaticn for defaulc of a
coustruction contract. The claim s being made against another
Federsil agency, the Small Business Administration (SBA), since the
terminated contract was awarded by SCS to SEA pursuant to-the
"8(a)" program. Under section B(a) of the Small Bunminess Act,
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R~-185427

15 U.8.C. 637(a) (1970), SBA is authorized to enter into procurement
contracts with Federal agencies, ami to subcontract the work to
small business concerns,

After unsuccessful at_cmpts Lo colllct the clsim from SBA,

5C8 !orunrded the mntter ,to our Office in November 1975. 1In 8011
Conservation Service--Rcquest for.decision concerning contract with
Swall Business Adminiscration, B-185427, April 2, 1976, 76-1 CPD
219, we held that it would be premature for our 0{f1c¢ to give any
consideration to either the jurisdictional or substantive aapects
of the claim, because a cuntract had come into existence between
5CS and 3BA, the contract contained the standard disputes clause,
disputed facts were posaibly involved, and the contTacting officer
Lad not rmdered a final decision under the disputes clause. We
suggested that the matter be procsssed under the disputes clause.

8BA has requaested reconsideration of our decision. Also,
pursuant to our decision the SCS contracting officer rendered a
final decieion dated August 13, 1976, which found among other things
that SBA was liable for damages sustained by 5CS in the amount of
$4,651. SBA's appeal of the contracting officer's final decision
is now pending before the Department of Agriculture Board cf Con-
tract Appeals (Mo. 76-165).

Our deeiaion of today deals ‘with three aspects of this Incter°
(1) SBA's request for reconsideration of our April 2, 1976, decision;
(2) the propriety of our Office's considering the lubltantive igaues
iavolved, and (3) the merits of tha controversy. For the réasons
which follow, we (1) affirm our eariier decision, (2) find it appro-
priatc to consider the substantive issues, and (3) do nct find any
legal basis to support a conclusion that SBA is required to raimburse
SC3S for the excess costs of reprocurement.

SBA Request for Reconsideration

The background fauts AT® Rat forth in our earlier decision.
Briefly, the prime codtract (No. AGlBecn-OOlOO) was awarded by "Scs
to SBA on June 27, 1973, and on June 29, 1973, SBA avarded a subcon-
tract to Mills En:erpriaes. Inc. (Mills). Perfornnnce and pavment
boads required by the Miller Act, 40 U.S.C. 270a, et seq. (1970),
were not obtained. On September 24, 1973, SCS uo:ified £BA that
Mills had terminated its right to ptoceed with the work by self-
default. A replacement subcontractor was not found. SCS denied
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B-183427

SBA's requast that the prime cootract ba corminatod at oo cost,
reprocured the work under s new contract, and b.'led SBA for the
excass chst of reprocurament.

SM's requastifor raconsideratiou essentisily challenges our
decision's concliasion that a contragt came into exiztence betwsen
8C8 and SBA. Initislly, SBA points \‘ut that psragraph 22 of the
contract's "SPICIAL PROVISIONS" provided in purtinent part:

‘ "The Small Business Administration (SBA) agraes
as follows:

) "(s) SBA will perform the work sct.fortb:in this
coptract * A & hj mbcontracting with sn
sligible concern pursusn: to the provirions
of Sccticn 8(a) of the Small Business Act
e

"(b) If SBA does not award & contract for the
wers hereunder. this coritract may be termi-
nated without cost te e¢ither party."

The ssme lsnguage is prescribed in Federal Procurement Regulations
(YPR) - § 1-1.713-4(g)(1l) (1964 ed. amend. 100) for inclusion in 8(a)
construction contracts.

A SM bcl:levu thcae provilions constitute an expreu cordition
uh:lch "relates to the formation of a contract” between SBA and the
contracting agency, or which "Iimita SBA's undertaking to perf rm
under ‘such contracts.” Parcicular reliance is placed upon Williston
-on cont::cu, third adition, chapter 24, section 666 A, where it
is stated:

"A precedent condition in a contract is the

typical kind. It must be performed or happen
before a duty or ismediate performance arises
on the promise which the condition qu. 1ifies.

"One may also speak of a condition precedent
to the exiscence of a coatract, 'A condition
precedent may relate either to the formation of
coutracts or to liability under them.' #* # &'
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3-185427

Based upou this, S5BA's contcentions 43 wa understand them
are that (1) the actual performance of tha uotk by subcontracting
is & condition pracedent to the formation of the prime contract;
since the work wes rever performed by Mills, there was no prims
contract, and (2) the actuai parformance of the work by subcon-
tracting 1is a condition precedent to SBA's incurring any liabilities
as & prime coutractor

It sust be‘;ecallvl that for the purpose of reconsidering
our cnflier d~ '10n, the pertianent issue i3 whether a comntract
wvas in axister between SCS and SBA, We do not believe that

SBA's latter at;uﬂent is entirely germane, since it concedes that
a contract did come into existeace, and essentially goes to the
question of the extent of SBA's liabilities under that contract,
or tha circumstences rader which the contract could be terminated
at 9o cost, To whatever extent SBA implies or suggests that it
uilaterally effected a no-cost termination’of the contract under
paragraph 22(b), supra, we think it is sufficient to note that this
provision is, on its face, inapplicable to the pressnt situation
because it would be operative nply if no subcontract was awsrded,

Also, SBA's former argument is not persuasive. We beliaeve
that a condition precedent to the existenca of & contract refers to
a sitvation wiare the partiea to a proposed contract. agree that
the contract will not be effective or binding until certain:condi-
tions are performei;or occur, as illustrated by Parkview General
Hospital, Inc., v. Eppes, 447 5.W, 2d 487 (Tex. Civ. App. 1969),
vhich is mentioned in a footnote to the above-cited section of
Professor Williston's treatioe. See, also, Corbin ¢n Contracts,
chap%er 31, aectior 649 (1960 ed.).

In the prasent case, we have found no lunguage in the contrnct
indicating thai-SCS and S3A intended rhe existence of their cortiact
to be conditional upon the performance of the work by thé subccntractor.
Further, puragraph 22(b) of the concract, supra, contradicts any
such interpretation of the parties' intent, since 1t speaks of the
ternination of an existing contract in ths event that no subcontract
is avarded.

SBA pext addresses our earlier dcéinion'u conclusion that the
failuie to furnish ¥iller Act boads does not render a construction
contract wholly void, but merely voidable., Zur decision cited,
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among other cases, B-176941, Novemhor 28, 1972, SBA pointa out that
the contract involved in B-176941 was awarcsd pursusnt to formal
advertising, and that our Office relied on pertinent language in
Standard Yorms 21 and 22 in concluding that the mailing of a written
acceptancae of the bid consuamated the contract prior to the tiae whan
tha contractor would be required to furnish psrformance and payment
bonds., SBA contends that our reasoning is inappliable he:re, because
the present contract was negotiated, and the award document used was
Standard Form 23.

In this regard, the pertinent question is pot whether the coutract
is advartised or nogotiat-d. but whather the language used by the
parties evidences an intent :0 consummats the award of a contract
prior to the furnishing of & bond. Compare 47 Comp. Gen..l (1967)
(vhere tha award of a noiﬂciltad contract wvas made by e lerter which
accepted the of!tr and"called for the subsequent fiurnishing of a bond)
with Square Deai!Trucking Co:, Inc., B-183695, Octobar 2, 1975, 75-2
CPD 206 and B-183695, ;November 14, 19/5, 75-2 CPD .3 (whera the
agency's laetter made thn submission of a bond by the bidder a condi~
tion precedent to the effsctiveness of an award).

In the present case, an award wvas made by a ‘Standard Form 23, which
on page 1 gives the "Date of Coiitract” as June 27, 1973,  On page 2 of
the form, it is siated that: thn partiaes "% * % have execu:ed this cop-
tract as of the date entered on the first page hereof." The document
is signed on behalf “of the United States by am SCS official, and on
behalf nf the contrnctor (SBA) by an SBA official. Neitrher the Standard
Yorm 23 nor the attached pages make any reference to a requirement for
performance and payment bonds. This point is further discussea infra.

It sppears, then, that the parties intended to consummate a contract
effective as of June 27, 1973.

In view of the foregoing, we do not beliave that SBA has demonstrated
arrors of fact or law in our prior decision's holding that & contract
was in existence between SCS and SBA, and that decigion 1s afficmed.

Propricty of Considering the Merits

As our earlier decision:pointed out, on several occasions we have
rendered decisions on questions or controversies arising in connection
vith agreements between two Federal agenices, See, for example, 30 Comp.
Gen. 295 (1951), 33 id. 565 (1954) and 52 id. 964 (1973), which involved
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B=183427

yuastions srising undar interagency agreemsuts vhich had baen sutered
4ato pursuant to section 601 of the Economy Acz, 31 U.8.C. 686 (1970).
In tha present case, SBA raquests that our Office conaider tha guestion
of ite lisbility under the contract. In addition, USDA has stated

that it does not object to further ieview of the matter by our Office
to determine whether USDA or SBA appropriations should be charged with
the axcess reprocursment costs,

Also, av our earlier decision suggested, the procedure prescribed
by the contract's dJdisputes clause has been followed. Tha contracting
officer has issued his final ducision and SBA has appesled’ 'that
deision. In this regard, since the decision in S '& E Cuntractors,

Inc. v. United States, 406 U.S. 1 (1972), the role of our Office in

considring matters which wouid normally be rasolved .under the disputes
procedure has been limited. However, in a recent dacision we considered
a:contract claim even “though the matter was pending before the Armed
8¢rv1cea Board of Contract Appeals (ASBCA). See Consolidaited: Diesal
Electric Company, 56 Comp. Gen. 340 (1977), 77-1 CPD 93. ' Among the

factors which influenced vur Office in deciding to consider the claim
r:ire that the -ontracting officer had rendered a final decision under
rhe, disputes clnnse, the cvontracter had elected to submit its claim to

, Lo Office for a 'decision (it had filed an appeal with the ASBCA only

as a protectivr measure), aud the claim involved only a question of
law—there were no digputed facts,

.In the present case, tlie coutrncting officer has rendered a final
deeilion and both parties now agree that no facrs are disputed. The
CORLYACtOT; SBA, aecks a deciaion from sur Office and USDA apparantly
does not object to our conaidering the issues, In 'view of these factors
and the unusual consideration.chat both the contracting agency and the
contractor are Federal agencies, we think it {s appropriate to consider
the substantive issues iuvolved.

Decision on the Merits

SBA's conteutions concarning the formation of the prime contract
and subcontract have zlready been treated. SBA's remaiuing arguments
are based on the language of paragraph 22(a) of the contract, which
gtates that SBA will “perform the work" by subcontracting with an
eligible small business ccncern. In this regard, SBA initiallyv points
out that it cannot in fact perform the work. In addition, SBA believas
that the performance of the work by subcontracting was a condition
precedent to any further contractual obligations on its part. Since
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the condition was not fulfilled, SBA maintains there fs no liability
on its part for excess costs of r1eprocurenent. Also, SBA calls
attenftirn to the fact that the contract providad that the work shall
ba scarted within 20 calendar days after ruceipt of the notice to
proceed, and that no notice to procued waw ever issued by SCS.

USDA admits that no notice to proceed was ever issued, but
affirmatively avers that the contracting officer was never in a
position to do 80 because of the failure to pi*‘ovide proper performance
and payeant bonds and becauss of Mills' "stated intent” nct to perform.
USDA points out that sn SBA publicution which provides "standard operat-
ing procodure" for the 8(a) program (SOP Seztion 60, No. 41, Revision 1,
Novembar 14, 1974) recognizes the requirement for perforlnnce and pay-
ment bonds 1n section 8(1)«conLtruction contracts. USDA believes rlat
by effecting a’ no-cost' ' tarminarisn of the subcontract, :SBA chose to
releuse Mills from its obligationy and ,apropaxlj wvaived the Government's
righte. The agency maintains that SCS should rot einilarly waive the
clain a;ntnlt SBA as the prime contractor, and that if waiver were
appropriate the cost should be charged to SBA appropriations.

At this point, review of additional partinent facts of record is
necesvary. The record shows thnt by letter dated June 27, 1973, SBaA
lublittod to SCS on belalf ot itl proposed subcontractor, Milla, a
fim price quotation for tha conatruction work and recommended accept-
ance by SCS. By letter dated June 28, 1973, SCS forwarded coples of
the prime contract and subcontract to SBA, requesting SBA to execute
tha subcontract batween iteelf and Mills.

Neither the prime contract nor the subcontract prepared by 5CS
m3de any ref.rence to a requirement for performance and payment bonds.
Both the prime contract and the sBubcontract provide as follows in
paragraph 22(c) of the Special Provigions:

"Thcﬁﬂna Jhereby delegates to the-Soil Comservation
Service the responaibility for administering the
aubcontrart to be awarded heraunder with complete
suthority to take any action on behalf of the Gov-
arnment under the terms and conditions of the
subcontract."

By letter of uuly 6, 1973, an SCS official provided SBA with coples
of the subcontract signed by Hillu, and atated "(Mills) expects to have
the bonds and construction schedule to me by tha end of next week., The
Notice to Proceed will then be ismued * * * '
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An BBA official's letter datsd September &, 1973, advised 5CS that
Hillas "* & % will be in receipt of their Bid and Performance Bonds
in the very near future % * % gnd ghould be in a position to proceed
* & & by aext weaek."

An 8CS nemorandizm dated September 20, 1973, states thut representa-
tives of 3CS, SBA and Mills met on September 19, 1973, The memorandum
atates that the Mills representative "(g)aid he had been to see the job
apd there was ao way he could do the job for the price agreed-to in his
contract with SBA. He stated he didn't care what we did to him (legally)
he could take care of himself. He also said he is not bound by the
contract ha:signed because the person who did the cost estimatiug is
no longer with his organization." The memorandum Further states that
the Mills representative left befors the meating was concluded.

By letter to SBA dated Septem . 24, 1973, SCS statad:
"™Mills Entexprises, Inc., ® * % hay termiuated its
right to proceed * ® & by refusing to prosecu.s
the work, Mr, Mills informed us of this self-

defaulr at a meeting held on September 19, 1973.
kR

"It is our understanding that SBA policy is to

try to gel another 3(a) contractor to perform

the contract requirements. Wae would like to
cooperate in your attempt to find a replacenent
contractor Lo the maximum extent possible. There-
fore, we are prepared to allow you until October 15,
1973 to find a replacement contractor.

"You may considar this as our intent to terminate
your righr to proceed under our Contract #*# ¢ #

as provided under the General Provisions, Clause 5
if you are unable to find a replacement coucractor
by October 15, 1973,

"In the event you are unable to find a replacement
contractor we will proceed with standard procurement
procedures and assess any excess costs to SBA.

""We recommend that you confirm with your contractor
his default by failure to prosecute the work. * # #"
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In a letter to SCS dated Nctobar 12, 1973, SM requested an extension
in time to October 31, 1973, in order to resclve "% & # yncertainties
about wome of tha spacification requirements.”

8C8's letter to 8BA dated October 16, 1973, rejected this request
and stated:

"Pursuant to Clause 5 of the Generul Provisions, you
are hereby notified that your right to proceed with
the work under your contract is terminated effective
at tha close of busiuess on the day om which you
recaiva this notice. You ara liable for all increased
coste occasioned ti'e Soil Conservation Service in
completing the work and any liquidatad damages occa-
sioned by noun-~completion of the work within the con-
tract performance time." .

Clause 5 of the contract's General Provisions (Standard Form 23-A,
October 1969 Edition) provides in pertinent part:

"5, TERMINATION FOR DEFAULT-DAMAGES YOR DELAY-
TIME RXTENSIONS

"(a)_..If the Contractor refuses or failg
to prosccute the work, or any separable part
thareof , .with such diligénce as will insure
1tl coupletion within the time apecified in
tiiis contract, or any extension thereaf, or
fa’ls to complete said work within such time,
the Government may, by written notice to the
Contrnctor, terminate [iis right to proceed
with the work or such part of the work as to
vhich there has been delay. In such event\the
Covernment may take over the work and prosecute
the. same to conpletion, by contract or otherwlise,
and’ may take possession of and utilize in com-
pleting the work such materials, appliances,
and plant as may be on the site of the work
and neceuuary therefor, Whether or not the
Contractor's right to proceed with the work is
terminated, he and his surcties shall be liable
for any damage to the Government resulting from
his refusal or failure to complete the work
within the specified time.
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"(b) If fixed and agreed liquidated damages
aras prcvided in the contract and if the Government
sc terminates the Contractor's vight to proceed,
the resulting damage will conoist of such liquidsated
dameges until such reasonable time as may be required
fur final complecion of the werk together with any
increased coats occasioned the Sovernment in complet-
ing the work."

By a modificution to the subcontract, effective November 7, 1973,
SBA advised Millu that the "Contract for Fishway Construction is hereby
cancelled in its entirety without cost to sithar party."

In ous view, the basic igsue is vhetheaxr tha contractor, SBA, rafused

or failed to prosacute, or falled to complete, “he vourk called for in the
contract. In interprating what "work"” SBA was olLlizated to perform,
we uote that many of the contract's provisions spsak in' ferms of what
the "contractor' was required to do in the actual performance of the
construction, For example, paragraph Z(c) of the Special Provisions
states that "jurvey stakesa destroyed or removed by the carelessness

of the Contractor or hir employees shall be replaced by the Governmeat

at the Contractor's exy :se.'" Also, in its June 27, 1973, letter to
SC,  eipra, SBA had cet.ified that it was "co-pecent to parforn" the
contract, However, we believe the contract provisions indicating

th:: SBA would nc:ually carry out the construction must be read togeth-
er with paragraph 22(a), suprs, which: recosniged that SBA is to

"pcrform the work" by subcontracting with an eligible small business
concern, Also, paragraph 23(b) (1) of the-prime contract and the
subcontract prov!<vs that “The subcontractor shall. for and on behalf
of the SBA, fulfill and perform all the requirements of Contract
No. AG1Bscs-00100 for the conasideration stated therein." (Emphasis
supplied.).

We beliave the contrac: mg paities' intention is reasonably clear
from the language used. The oniy ssnse in which SBA was cxpected to
“serform" the contract was by subcontracting the work wholly to an
eligible small business _concern. It im undisputed that Mills met this
description and was awarded a subcontract by SBA. We find nothing in
the contract to indicate that SBA guaranteed satisfactory performance
by the subcuntractor. Further, completa authority and rewpineibility
for a. .inistration of the gubcontract had been delegated tc SCS. In

these circumstances, we find it difficult to see how problems experienced
with the subcontractor's performance of the work would support a con-
clusion that SBA had not fulfilled its odligations under the conircat.
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. Howaver, in civrumetances whare, as bere, the subcontractor has
failed o perform, ‘the further question is what obligation rests on
SEA to provide a replacement subcontractor. In this vegard, FPR
§ 1-1.713-4(g) (1964 ad. sxend. 100) indicates that 8(a) ccnstruction
contracts are not entered into aimply on the basis that SBA will
subcontract with any eligible concern, but rather that a particulax
subcontractor will be usad. It is apparent froa the recard that SCS
and SBA cuntracted with the understanding that Mi{lls would be the
subcontractor. PFurtlier, the contract is silent as to SBA's duty to
provide a replacement subcontractor in the event that the subcontrsctor
failed to perfora,

SCS'c insistence that SDA find a rnplncelent subcontractor was
apparantly based .on 1its understandizg that this procedure wvas SBA'e
policy., This policy is reflected in sectiun 56b of SEA's section 8(a)
80F publication,''sipra, which describes itself as a starement of policy,
procedures aud guidelines for SBA personnel. Howevar, the SOP publica-
tion is not a reguriation, the contract coes not incorporate its pro-
visious, and in any event it provides for a no-cost termination of
the prire contract in the event that it is imposaible to locate a
new 8(a) subcontractor.

In view (f the foregoing, and given the silence’ ‘of ,the prime
contrect Q0 the- qunstion of providing a replncemen; subcontractor,
onre p0131cle intcrprecation would be an imnlied obligation on SBA's
part to ptovide a replacement, sinca SBA had agreed to ‘Perform the work
by ‘subcontracting. A second irterpretation would be tha- the failure
of the selected subconiractor ts perform simply terminated the con-
tractual relaticnship; unless the parties mutually agreed on a modifi-
cation of “ha contrcct roaarding a replacement suhcontractor. Con~
siderinz all the' circumstances, we believe the latter :Lntu.,»retntion
is more reasonable. In qdditi-n, thig recalt io aupported by the fac.
that the contracting agency, SCf,, wao responsible for preparirng, and
in fact prepared, the coatract docvment. Under the contra proferentem
rule of 1nterpretation, ambiguous, contract terms are construed asainat
the drafter of the trras,  WPC Enterprimes, Incorporated v. United
States, 323 F.2d 874 (Ct. €1, 1963).

Findliy, USDA's position on the igeues raised concerning the
notice to proceed and the payment and performance bonds is not per=-
suasive., FPR § 1-1.713-4(g) (1) (1964 ed. amend. 100) provides that
no requirement for the SBA to furnish payment and performance bonds
skall b~ included in the prime contract; rather, pursuant to FPR
§ 1-1.713-4(h) (1964 ed, amend. 100), the requirement is to be included

P e R e e e e e A e e e e s e s e w ey v e T e e e e e —

L R pié oy

L ’




B-185427

in thg.aubcontrnct. Under the reguln:iona, the procuring agency has
the’ reuponaibility of preparing both the ptine contract and the sub~
coutrnct. S8ince SCS'failed to include the bond tequirements in ck
lubcontract, we hardly beliava that any difficulties. evmerienced on
account of this oversight could be considered within SBA's sphere of
responsibility, Further, as SBA pointu out, it has been held that

a contractor which elects to begin work prior to receipt of a notice
to proceed does so at its own risk and must bear any loss rasulting
from such action should the Government fail to give noticae to proceed.
B-150529, September 19, 1963, and cases cited therein, Moreosver,
SBA's "release" of Mills from its contractual obligations cannot
enlarge SBA's liability under the prime contract.

In viev of the foregaing, we see no legal basis to support a
conclusion that SBA is liable for the excess costs of reprocuremsnt.

Adling Couptrtﬁr &e?&h’

of the United States
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